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DIRECTORS -
DANGER AHEAD

NEW PROTOCOL
FOR CONSUMER IVA’S

NEW CHARITIES BILL FOR N.I.
A LONG AWAITED CHANGE

MEET THE TEAM
CORPORATE RECOVERY & INSOLVENCY

inside:

Contact details:

Sean Cavanagh
insolvency partner

Gerard Gildernew & Wendy Willis
corporate restructuring
corporate recovery

Eleanor Reid & Aisling Muldoon
personal recovery

Lesley Austin & Mairead Moohan
corporate tax on
recovery / restructuring

Nuala Kennedy
personal tax (iva)

Anne Douglas
vat

matters
in solvency

C O M P A N Y  L A W  &  I N S O L V E N C Y  N E W S L E T T E R

specialists in business recovery     chartered accountants

advisors on insolvency     chartered tax advisors



Welcome to our first Company Law and Insolvency Newsletter.

This bulletin will keep you up to date on all the latest developments

in corporate and personal insolvency law and how the various

changes are reflected in case law.

Welcome

We have now merged our Corporate Services

and Corporate Recovery & Insolvency teams to

help these businesses protect that value.

Our 15 specialist staff have the expertise to advise

on all restructuring or recovery options and also

on the roll-out of the new Companies Act.

The current economic climate is dominated

not only by the escalating costs of living and

of finance but also, just as critical, by the

severe shortage of cash available to business

and individuals.

The problems of the property development

sector are well known and some very difficult

decisions lie ahead for the developers who

may well see the continuing interest burden

erode any profitability in their developments.

Problems also exist for the banking sector,

which will have to decide whether to facilitate

restructuring proposals or invoke insolvency

procedures.  We are already experiencing a

huge increase in enquiries, ‘work-outs’ and

both formal and informal solutions will be a

major feature of 2008 and 2009.

Administrations are now on the increase as

companies are forced to protect the value in

their businesses.

SEMINARS:

We regularly organise

seminars with a commentary

on legislative changes for

existing and new companies.

Contact us for more details.

SPECIAL HELPLINE: 028 8772 1194



In situations where a Director or Directors
become involved in the management of a new
company which takes over from an insolvent
company, these Directors are PERSONALLY liable
for the debts and other liabilities of that new
company if they are in breach of the statutory
restriction on the re-use of company names i.e.
if the new company has a name so similar to
the old name as to suggest a link with that old
company.

The court however has discretion to allow the
use of any name which might otherwise come
within the statutory restriction and is
sympathetic where it can be assured that the
new company is not a ‘phoenix’ operation and
that the creditors of the new company will not
be exposed. It also requires other assurances
that assets have not been transferred at an
undervalue or obtained in a manner detrimental
to creditors.

The summary timetable for the roll-out of the Companies Act
2006 is, as regards private companies, as follows:

January 2007

• Electronic filing with Companies Registry
  (except company formation) and electronic communications

1 October 2007

• Codification of Directors’ duties
• Business review to be prepared by Directors of ‘medium
  companies’ for all YEAR ENDS from 1 October 2008
• No requirement for AGM

6 April 2008

• No requirement for company secretary
• Company accounts for all periods COMMENCING 6 April 2008
  to be signed by a statutory auditor

1 October 2008

• Capital Reductions will be easier
• Removal of restrictions re company purchase of own shares
  (the whitewash procedure)

1 October 2009

• Company formation (new Memo & Articles & table A)
• No requirement for Directors to give their residential address

This is a summary of the MAIN CHANGES ONLY

(the Act runs to 1300 clauses and 16 schedules).

RE-USE OF
COMPANY NAMES
IN INSOLVENCY -

new rules from 5 April 2008

KEY ADVICE:

If Directors are purchasing

the goodwill of an insolvent

business and wish to use a

similar name, apply to the

court before the winding up.

Company
Law changes



New Rules for
Liquidations
from 5 April 2008
Before the decision of the House of Lords in ‘Re Leyland
Daf’ it was very difficult to have the expenses of
winding up a company funded from the proceeds of
assets because, in most cases, a bank had a floating
(or a fixed and floating) charge over the assets and
repayment of its debt had to be made in priority to
liquidation costs. This meant that Directors /
Shareholders often had to meet these costs personally.

The new rule, as per article 150ZA of the Insolvency
(Northern Ireland) Order 1989, now means that:

FOR ALL LIQUIDATIONS AFTER 5 APRIL 2008

liquidation expenses will be paid IN PRIORITY
to the repayment of any debt subject to a
floating charge i.e.

BEFORE AMOUNTS OWED TO BANKS
AND OTHER CHARGEHOLDERS.

COMMENT:

It is interesting to note that the

amendment rules have not followed

the administration procedures of

requiring general approval of the

floating chargeholder for liquidation

expenses and fees where there is no

prospect of a dividend to unsecured

creditors.

A case recently heard in the court in Belfast has
confirmed the principle that in situations where
a wife can prove that her share of the proceeds
of a joint mortgage applied to settle business
debts of a husband / partner who then went
bankrupt, her claim to the remaining equity in
the home can sometimes be greater than 50%.

Wife’s Interest in home

greater than 50%?



a director may be
PERSONALLY LIABLE to
repay some of the
company debts

The Director’s Disqualification Unit (DDU)
of the Insolvency Service is responsible
for striking off Directors for a period of
between 2 & 15 years and means that
where a company is liquidated these
Directors cannot be Directors in any other
company or be directly involved in any
new company that may wish to continue
the old business (See also article on back
page re re-use of company names).

The cases decided during 2007 have
highlighted a strong common trend in
the types of ‘wrong-doing’ which the
DDU consider justify a ‘strike-off’.

These include:
Trading whilst insolvent
Retention of crown monies
Accounts & Annual Returns not filed
or filed late.

An important observation for
advisers is that 2007 showed a
remarkable increase in Directors
agreeing to an ‘undertaking’ rather
than go to the huge expense (and
hassle) of having a case go through
the court. This is a welcome
development.

What is perhaps more critical is that
in the case of trading whilst
insolvent, a Director may be
PERSONALLY LIABLE to repay some
of the company debts.

Professional advice is therefore very
important where this type of
situation might arise.

A new protocol has been developed for ‘consumer’ IVA’s so that all parties
involved can agree a framework and standard documentation so that costs can
be kept down.

The British Bankers Association (which includes most of the banks in Northern Ireland)
have indicated their support for this process and it is intended that these simple IVA’s
will be processed with a very quick turnaround.

It is to be noted that a simple IVA is a better deal for a debtor in financial difficulty
than a DMP (Debt Management Plan) as an IVA is regulated under statute.

We are supportive of this new ‘SIVA’ type process for these credit card type debts,
and have developed the documentation in line with the new protocol.

IVA
Protocol -
new protocol for
‘consumer’ IVA’s

DIRECTORS
BEING
DISQUALIFIED

more ‘undertakings’

The Treasury Solicitor in London in a recent statement has advised that in cases where a
company has over £4,000 of share capital and undistributed capital reserves to distribute
in a winding up / dissolution, this is to be done via a Members Voluntary Liquidation.

Traditionally where the assets are relatively small and there are no other complicated issues
this has been done via the Strike-off Route under S.603A after agreement with HMRC
under the extra statutory concession (ESC) 16.

We consider that, in many circumstances, the S.603A Strike-off Route can be applied but
it is prudent to seek advice beforehand in case other matters would render a MVL more
appropriate.

STRIKE OFF
UNDER S.603A -
the £4000
de-minimus test



The new Companies Act 2006 will impose

a much greater degree of responsibility

on all Directors especially with the

codification of their duties.

Until now, guidance on responsibilities largely came
from case law but from 1 October 2007, S171- 177
of the new Act are in force and they clearly set out in
statute the main duties for Directors.

These duties set out the standard responsibilities but
also require Directors to:

Act in the interests of ALL members

Exercise INDEPENDENT judgement

Have regard to the interests of:

Employees
The Community
The Environment

The list of ‘have regard to’ is not exhaustive and is a
new concept.  Broadly, if things go wrong and a
Director’s actions are challenged, it will not be as easy
to use ignorance or lack of expertise as a defence.

Danger Ahead

This new Bill for Northern Ireland will update and
modernise the legislation and administration of charities
in Northern Ireland.  It will :

Establish a Charity Commission for Northern Ireland
and a Charity Tribunal.

Require ALL charities, however small, to apply for
Charitable Status, including charities currently
registered with HMRC.

Create a Register of Charities for Northern Ireland.
This register will be open to public inspection and
will provide information that is currently not available
(including accounts).

Introduce the concept of Charitable Incorporated
Organisation - CIO (a new form of charitable body).

Establish new rules for charities’ accounts, reports
and returns.

It is envisaged that it will be late Autumn 2008 before
the new Bill becomes law.

NEW
CHARITIES BILL

a long awaited change

Commentary...
The 4 current heads of ‘charitable purpose’ will be
replaced by 12, and therefore widen the number of
activities that can be considered as ‘charitable’.
These will include:

•  the advancement of amateur sport and
•  the advancement of community development

The New CIO gives charities a specific legal structure
similar to a limited company - a charity operating as
a CIO will not be regulated under company law but
rather by the new commission.

Existing Charitable Companies who file accounts
with Companies Registry will continue to do so.

‘Small’ Charities, ie those with income of less than
£100,000 do not require examination, those with
income of £100K to £500K require an examination
and those with income of more than £500K require
an audit.

Directors -

Ensure all important decisions are

well minuted as this will serve

you well in any future challenge.

KEY ADVICE:



In brief

from left to right
Michelle Muldoon

Catherine Doris
Karen McLernon

Lesley Austin
Nuala Kennedy

Eleanor Reid
Aisling Muldoon

Gerard Gildernew
Melanie Webb

Sean Cavanagh
Wendy Willis

Meet the Team

SPECIAL HELPLINE: 028 8772 1194

Tax Tips -
VA’s
In Voluntary Arrangements, HMRC
has agreed that, where a debtor
in an IVA (or a debtor company in
a CVA) agrees, say, a dividend of
40p in the £ to creditors, the write
back of the 60p in the £ in respect
of these debts IS NOT TAXABLE.

This can be important where the
business wishes to get the balance
sheet back into a positive situation
as quickly as possible.

These new rules came into operation
on 5th April 2008 & replace some
of the 1991 Rules concerning the
administration of Company
Liquidations.

Insolvency
(Amendment)

Rules (N.I.)
2008

12 month rule working
The new rule whereby bankrupts
can now be totally cleared of their
debts within 12 months is now
beginning to be implemented. The
form of application for automatic
discharge costs £75 but bankrupts
and their advisors should remember
that the discharge is not effective
until the application form is
completed and lodged. The forms
can be simply downloaded from the
Insolvency Service website.

Personal
Insolvency

Corporate Recovery &
Insolvency Services



Whilst every effort has been made by Cavanagh Kelly to ensure the accuracy of the information contained in this newsletter it cannot be guaranteed and neither Cavanagh Kelly or any
related entity shall have any liability to any person who relies on the information thereon.

PARTNERS:

J.J. Cavanagh  B.A. Dip. Ed.  F.C.A.  M.A.B.R.P.

D.A. Kelly  B.Sc. (Econ)  F.C.A.

A.M. Daly  B.Sc. (Hons)  A.C.A.  C.T.A.

cavanagh kelly

17 Church Street
Magherafelt  BT45 6AP

028 7930 2988
028 7930 2980

info@cavanaghkelly.com

www.cavanaghkelly.com
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38 Northland Row
Dungannon  BT71 6AP

028 8775 2990
028 8775 2909

mail@cavanaghkelly.com

www.cavanaghkelly.com
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