issue 3

in:solvency matters

COMPANY LAW & INSOLVENCY NEWSLETTER

i1

A New Term...
Where to from here?

INSIDE THIS ISSUE:

e NAMA - UP & RUNNING

e THE EUROSAIL CASE

* FOR BETTER FOR BANKRUPT!
* PREPACKS - OUR VIEWS

cavanaghikelly

DUNGANNON BELFAST MAGHERAFELT CHARTERED ACCOUNTANTS ‘ BUSINESS RECOVERY &

SPECIALIST TAX ADVISORS INSOLVENCY ADVISORS



It's a sad but true reflection of the depth of the current recession (the
'80's and '90's troughs were but 'blips' compared to this) that insolvency
activity continues to be high. Whilst the property related cases are now
starting to be worked through, it will be some time yet before we reach
a stage where market values can be ascertained with a reasonable degree
of certainty.

The world recession and the lack of consumer cash available is continuing
to make life difficult for many of our local businesses - the best we can
hope for is to 'hang in there' until confidence is restored to financial
markets and economic activity begins to rise.

The standard Rescue Vehicles available to businesses continue to be used by
our firm for the benefit of creditors - our view is that a Creditors Voluntary

Winding up or bankruptcy is the last resort.

CVA's still ok?

The report by the Insolvency Service in
London in March 2011 on CVA's in Great
Britain concluded that the CVA procedure
is effective in terms of rescuing
companies and delivering superior
returns where the arrangement is not
prematurely terminated and even where
the CVA procedure ultimately resulted in
the winding up of the Company positive
results were achieved via the CVA procedure.

Our practical experience is that more and
more CVA's are being accepted by Creditors
(where they are properly prepared and
supported by robust and realistic projections)
and even in some cases recommended by
some banks.

SPECIAL HELPLINE:

Administrations on the Rise?

Where time is critical so as to preserve
value in a business requiring surgery,
the administration process is very
effective.

We have successfully completed ‘trading’
administrations where the subsequent
onward sale yielded a better return for
creditors. 'Pre-packs' are increasingly
common and are often used as part of the
administration process but have come in for
severe criticism due to the fact that
unsecured creditors are left in the dark.
We believe in their retention.

See our detailed article on page 4.

028 8772 17194



NAMA...

- ROI
panurning | IR

pace, and whilst the decision making and progress on asset

realisations still remains relatively slow, the agency does appear to
be gathering a head of steam. e O r I I l

Cavanagh Kelly has been appointed to the panel for insolvency
enforcement appointments for NAMA and to review and evaluate
borrowers' Business Plans. We are among the reviewers appointed .
from Northern Ireland. This work has kicked off and our specialist An end to the bankru pt tourist?
team has been engaged by NAMA, as well as by debtors requiring
submission of a business plan.

A critical first thing to get absolutely right is the business plan to
be submitted within 30 days of the meeting with the portfolio
manager and some have already been rejected as being too
optimistic and unrealistic.

The main issues NAMA are looking at are:
¢ The borrowers current financial position.
¢ The level of indebtedness to NAMA and non-NAMA institutions.
¢ Detailed list of all assets and liabilities.
(A NAMA template is now available and it has to include
assets transferred / sold within the last 3 years.)
¢ Detailed strategy for each of these assets over the life of the plan.

- o Tl foreenste for 10 yeare e o ]
e Cash flow forecasts for 10 years including tax issues.

The business plan should be presented on an asset by asset basis h . P £th | dated
and if there is to be a continuation of trade over 2 - 4 years this The major reforms of the severely outdate

should be stress tested. bankruptcy laws in the Republic of Ireland are now

at the consultation stage and the long awaited

NAMA has stated it will work with debtors if the commercial : L
new legislation is scheduled for March 2012.

decision is the optimal one, they co-operate and make full disclosures

re lifestyle etc. Amongst the proposed changes are:

Experience to date indicates that the 30 day limit is too tight so

borrowers should start work on this as early as possible. — Minimum debt of 250K before a creditor can petition

for bankruptcy.

HOW WE CAN HELP... = A pre-action protocol whereby alternatives to

bankruptcy are examined.

— Bankruptcy automatically released after 5 years (may
be reduced to 3) - this still compares unfavourably
= We will look at the price to be paid to maintain their with 1 year in Northern Ireland.
support and protect treasured assets.

= Cavanagh Kelly can help if you are asked to submit proposals
to NAMA or any Bank or financial institution.

— New DSA (Debt Settlement Arrangements) similar

= We can negotiate on your behalf or give you the information to the IVA process in Northern Ireland to encourage
and understanding to discuss your affairs with confidence. the rescue culture.

= Knowing the worst that can happen enables borrowers to These changes are welcome, but whether they will
develop a strategy and plan which suits their long term reduce the ‘bankruptcy tourism’ traffic coming to
goals and objectives. Northern Ireland and GB remains to be seen.

OO O

Contact Anna Devlin in our Belfast Office on 028 9091 8233
for further details.



Charities

Commission -
CHARITIES ACT (N.l.) 2008

Your Questions Answered

Is the Act fully in force yet?

No, there was a glitch in the wording re the "public benefit'
test and this required a change to section 3.

When will this 'public benefit' matter be sorted?

No definite news yet but the Charity Commission for
Northern Ireland (CCNI) has been given some powers of
investigation regulation and enforcement via the third
commencement order. Nelson McCausland MLA is the
current Minister for Social Development and we expect a
decision on implementation soon.

What about existing Charities recognised by
HM Revenue & Customs?

Their details have gone to CCNI and from 18th February
2011 they are to be treated AS IF they are a Charity under
the clients Act (NI) 2008. This list is NOT the register of
charities as it cannot be established until the issue of the
public benefit test is resolved.

So if we are an HMRC Charity, no problem?

If it were only so easy!! You will have received a pre-
registration letter from CCNI and you must complete it
and return so that they can register your charity.

In addition your details may not be on the CCNI list (check
at www.charitycommissionni.org.uk). If they are not there
you need to contact HM Revenue & Customs otherwise
there might be problems with any grant funding which
requires confirmation of your charitable status.

If | want to register now as a charity, where do | go?

Until the legislation is fully effective you should contact
HM Revenue & Customs.

What about Accounts?

The old rules still apply until the new secondary legislation
comes in to being. The consultation is only starting so it
will be some while yet before the law is effective.

Sailing close to

the wind 00O O

Very often, company directors are unsure as to
whether they are technically insolvent, or if in
fact they are sailing close to the wind, but doing
just enough to keep afloat.

There are serious ramifications for directors who continue to
trade insolvently including possible disqualification as a director
as well as potential actions for personal liability in cases where
wrongful trading can be proven.

In the recently reported Eurosail case, the Court gave some
guidance as to what constitutes balance sheet insolvency and
what should be taken into account when assessing one's
financial position.

In giving judgement, the Court of Appeal confirmed that a
company should not at face value conclude that it is insolvent
on a balance sheet basis simply because its liabilities outweigh
its assets.

Rather, the Court reported that the company will be balance
sheet insolvent if its assets and total liabilities, including
contingent and future liabilities, are at a level which mean
that the company has reached ““its point of no return” and
there is no prospect of creditors being paid either now or in
the future.

In many cases, lack of cash is the driver in assessing the
(in)solvency of any business. However, where bank facilities
are often covenanted with default terms on balance sheet
insolvency, this ruling is welcome clarification on the matter.

www.cavanaghkelly.com



Change on
the way...

The Insolvency Rules in England and Wales are currently
being overhauled - a similar exercise would follow in N.I.

The Insolvency Service recently went out to consult on whether
minor amendments would be more effective in terms of
transitional / implementation costs. It has recently been decided
that work on a full set of new rules will go ahead... it will,
however, be 2013 before they are in place!

For better,
for bankrupt!

INSOLVENCY & MATRIMONIAL LAW

In certain quarters, getting married and buying a house
are often seen as the most stressful times in one's

life. In others, getting divorced and

losing your home are seen as

much worse.

In several recent cases we have
advised on, we have again been
reminded of the intricacies of
insolvency law and matrimonial law
and the priorities of one over the other.

Where bankruptcy proceedings are commenced

prior to a matrimonial action being settled, then the position of
the estates at the date of commencement of bankruptcy takes
precedent. So, even if the bankruptcy hearing does not take place
until 3 months down the line, the fact that a petition has been
filed in court represents the commencement of the process and
this overrules any matrimonial agreement set down in the interim.

Conversely, if a settlement on foot of a decree absolute precedes
the commencement of the bankruptcy process, then the Court will
not interfere with the matrimonial settlement and this will proceed.

If you have a bankruptcy query, contact Oonagh Tennyson
at our Dungannon office: 028 8772 1194.

OO O

Pre-packs :

Is the criticism justified?

Pre-pack Administration is the process whereby
a business which has run into difficulty, is very
quickly sold, for market value, to a new legal
entity owned either by the management of the
old company or to a new buyer.

They have been used successfully, as part of the administration
process, where a quick sale is vital in order to preserve the
value in the trading business. However they have been heavily
criticised because of the perception by unsecured creditors
(who are left out of the process) that the business was not
marketed properly or decisions were made which mainly
benefit the secured lenders (generally the banks).

Firstly pre-packs have been around in the US since 1978 and
in Australia since 1992. The UK followed in 2003 and under
SIP (Statement of Insolvency Practice) 16, there are clear
guidelines as to the way a business has to be marketed so as
to obtain the best price. The Insolvency Services, in a recent
report indicates a high degree of compliance with SIP16.

The criticism has continued and ways are now being proposed
which will mainly require a company to notify creditors in
advance (3 day's notice) where administrators intend to dispose
of a significant proportion of the business and assets of a
company where the scale is to a connected party and in
circumstances where there is no open marketing of the
business and assets.

OUR VIEW...

We understand the need to balance the need
for absolute transparency with the requirement
to maximise the value to be obtained for the
business or assets, but caution against the
requirement to give advance notice to all
creditors, which in our view will slow down a
process which is dependent on speedy
decisions. We do agree with the concept of
open advertisement so that creditors can make
a bid if they so wish. It is not yet known
whether the Government will fully implement
the 2 key measures of advance notification to
all creditors and open advertisement.



Directors of
‘PHOENIX’
Companies

Dangers Of USing the A way of avoiding bankruptcy is now available for

individuals with very small debts - as from July 2011 the

Ssame com pa ny Nnames Debt Relief Order scheme, which is overseen via an

approved intermediary, comes into operation via the
. . L . Insolvency Service.
Company Directors sometimes need reminding that it It costs £90 and is available to those with:

is a criminal offence for a Director of an insolvent
Lo e Debts of less than £15k
company to reuse the name of their liquidated company, * Gross assets less than £300 - these exclude clothing,

or a similar name without the leave of the Court. furniture and equipment needed for business
¢ A vehicle less than £1000
¢ Disposable income of less than £50 per month

Good news for small debtors

We have assisted Directors in applying to the Court for
permission. The process is relatively straightforward
- and much easier than facing a criminal action.

A notice advising of the approval of the Court is
published in the Belfast Gazette and given to all
creditors whose names are known to the Director.

Caution, this does not mean there is no risk of a
‘Phoenix’ Company allegation, which could also cause

a Director’s Disqualification action.

Excessive redundancy costs are
often a deterrent in working
through a Restructuring Plan -

a CVA is an excellent way of
addressing these cost pressures.
The Government steps in on
Insolvency, pays Employees and
claims (often pence in the pound)
in the CVA.

Contact us for further details.

(income less normal household expenses)
Applicants must also be living in Northern Ireland for at least
3 years and must not be in any other insolvency procedure.
This DRO procedure does not involve the courts.

This scheme lasts for 12 months during which creditors involved
in it cannot recover their money without court permission.
After 12 months the debtor is free of all debts in the DRO.
The advisors designated to act include the CAB, Advice NI
and the consumer Credit Counselling Service. The process
can be done online. As with other forms of personal insolvency,
a DRO debtor's credit rating will be affected and there are
penalties for abuse of the system.

MVLs - PROTECT YOUR 10%

With the increase in capital gains tax to 28% for higher rate income
taxpayers, the tax burden on capital distributions from companies on
winding up is at its highest for a number of years.

However, by availing of entrepreneurs' relief, shareholders can still
reduce their liability to 10% on lifetime gains, now extended to £10m.

One of the pre-conditions of the relief is that trade in the business
ceased within the past 3 years - important then not to sit on the
cash in the company for too long. The clock is ticking...

Lesley Austin, Senior Manager within our Tax Team can provide
specialist advice on the MVL process call 028 8772 1194 for details.



STAFF PROMOTION

Rachel Fowler has been promoted to Director. Rachel has worked
in the insolvency field for over 6 years and specialises in company
restructuring and turnaround. In her new role she will work with
Gerard Gildernew developing the firm’s full range of professional
advisory services from our Belfast office.

Anna Devlin has been promoted to Manager, responsible for Corporate
Finance and Restructuring within our Belfast Office. Anna trained
as a Chartered Accountant with the Firm and has been a valued
member of the team for nearly 6 years.

Exam Success

Congratulations and

well done to:

¢ Nichola McCarren

¢ Rachel Fowler,

¢ Ruairi McGarry and

¢ Yvonne Canavan

on passing the Certificate
of Proficiency in Insolvency
(CPI) exam.

|
If you would like further information on any of the articles
included in this newsletter contact us on 028 8772 1194,
OO g or check out our website - www.cavanaghkelly.com

Retention CSA -
of Title... not in an
In a number of recent insolvency I VA !

cases, suppliers who thought
they had valid retention of title A recent Court of Appeal decision

clauses found them more than brings the position of Child Support
wanting, and regrettably were Payment arrears in IVAs in line with
unable to claim their stock back. bankruptcy. These debts are not
released by discharge from bankruptcy

Speak to us to learn more about and likewise, it has now been held that

what you must have in place to tick the Child Maintenance & Enforcement
all the boxes and get your stock Commission are not entitled to vote or
back in your hands. be bound by the terms of an IVA.

STOP
PRESS!!

The Government has just gone
out to consultation on
proposed changes to the audit
exemption thresholds.

It is estimated that the
proposed changes will save UK
businesses in excess of £600
million in professional fees.

The consultation closes on
29 December 2011.

SPECIAL HELPLINE:




Bankruptcy :
What’s NOT in?

It is commonly thought that bankruptcy wipes out There are proposals to modernise and simplify the

all debts, but not so - the following debts remain current system for registration of charges created by
with a debtor even after bankruptcy. companies and LLPs.

Student Loans The consultation closed on 30 September 2011 and the proposals
Court Fines including Road Tax Fines include changes to charges which need to be registered as they were
Benefit & Tax Credit overpayments where the decision is not revised in line with the company law changes.

made after the bankruptcy order

Child Maintenance

Last minute credit obtained just before bankruptcy -
this can be challenged in some cases

Personal Injury Claims

Whilst bankruptcy is indeed the only solution for a lot of individuals,
it is not to be taken lightly and perhaps crucially, a debtor's credit
rating will be affected for many years. At the very least all debtors
should consider an IVA before making the final decision.

In addition there may be the option of filing charges electronically.

There is also consultation on whether there could be a new corporate
forum for single person businesses - this would avoid the need to
comply with the company law rules which reflect the interests of
companies with multiple shareholders and directors.

There may also be a further simplification
of the accounting and audit
requirements for small and

medium enterprises.

Time to pay : No way José!!

HMRC has announced that July's 2011 statistics on “Time to Pay"” are its last.

This is amidst widespread criticism that the scheme, which has become a lifeline to Cavanagh Kelly can help
SO many -troubled businesseS' is bEII"Ig Wound dOWﬂ. ................................................................
HMRC continues to accept applications to defer tax payments under the scheme, which has deferred over ensure that your proposal
£7.71bn of payments from cash stricken businesses. Of this £6.69bn has been repaid. Of the circa o S S
£1bn outstanding to HMRC around £650m is overdue - it appears we will not be told how IS presented in the rg ht
the story ends, as the statistics will no longer be published. This has caused uproar from oo e e
Insolvency professionals who see this information as a matter of public interest. way to give it the best

The “Time to Pay” scheme has worked for some, delayed the inevitable for others and may T “ """
still be a lifeline for some. It is still a mechanism that can be used to rescue a viable business chance of aChlevmg a "Time
facing short term financial difficulties...it is not the only solution. Cavanagh Kelly can help
ensure that a “Time to Pay” proposal is presented in the right way to give it the best chance
of achieving a “Time to Pay” arrangement. Furthermore, we can help ensure that the
overall solution is right for the business in question and is not just going to delay the inevitable.
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